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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address — 
Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 )KI Responsive to communication(s) filed on 20 August 2008 . 
2a )□ This action is FINAL. 2b)^ This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) ^ Claim(s) 1-3 and 6-9 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) |EI Claim(s) 1-3 and 6-9 is/are rejected. 

7) 0 Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) Q The specification is objected to by the Examiner. 

10) D The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

1 1) D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12) ^ Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 
a)E| All b)D Some * c)D None of: 

1 Certified copies of the priority documents have been received. 

20 Certified copies of the priority documents have been received in Application No. . 

3.Q Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 



Attach ment(s) 

1) D Notice of References Cited (PTO-892) 4) □ Interview Summary (PTO-41 3) 

2) □ Notice of Draftsperson's Patent Drawing Review (PTO-948) Paper No(s)/Mail Date. . 

3) □ Information Disclosure Statement(s) (PTO/SB/08) 5 ) □ Notice of Informal Patent Application 

Paper No(s)/Mail Date . 6) □ Other: . 
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Applicant's arguments filed 8-20-08 have been fully considered but they are not 
persuasive. 



Claim Rejections - 35 USC §112 



The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 1-3 and 6-9 are rejected under 35 U.S.C. 112, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. 

Applicants' claims are confusing as to intent because the term "type" {see the 
phosphorus component}, when appended to an otherwise definite expression, so 
extends the scope of the expression as to render it objectionably indefinite. 



Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 
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Claims 1-3 and 6-9 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Grace et al. (4,892,893) in view of WO 03/078497. 

Grace et al. discloses preparations of flexible polyurethane foams by mixing and 
reacting polyether polyol having functionalities and molecular weights as claimed and 
isocyanates at Index values within the ranges of values claimed, melamine and blowing 
agent, phosphorus containing fire retardants, catalysts, and stabilizers in amounts within 
the ranges of values claimed (see column 2 line 22 - column 7 line 48 and the 
examples, as well as, the entire document). 

Grace et al. differs from applicants' claims in that it does not specifically require 
its melamine to have the size and amount specifications as claimed by applicants. 
However, Grace et al. does recite control of its melamine particle sizes and amounts for 
the purpose of maintaining system stability and satisfactory product formation (see 
column 6 line 39 - column 7 line 32). Accordingly, it would have been obvious for one 
having ordinary skill in the art to have varied the amounts and sizes of the melamine 
particles employed within the teachings of Grace et al. for the purpose of maintaining 
system stability and satisfactory product formation within the preparations of Grace et 
al. in order to arrive at the products of applicants' claims with the expectation of success 
in the absence of a showing of new or unexpected results. Also, regarding variations in 
amounts and sizes of this component, it has long been held that where the general 
conditions of the claims are disclosed in the prior art, discovering the optimal or 
workable ranges involves only routine skill in the art. In re Aller, 105 USPQ 233; In re 
Reese 129 USPQ 402 . Further, a prima facie case of obviousness has been held to 
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exist where the proportions of a reference are close enough to those of the claims to 
lead to an expectation of the same properties. Titanium Metals v Banner 227 USPQ 
773. (see also MPEP 2144.05 I) Similarly, it has been held that discovering the 
optimum value of a result effective variable involves only routine skill in the art. In re 
Boesch, 617 F.2d 272,205 USPQ 215 (CCPA 1980). 

Grace et al. differs from applicants' claims in that it does not specifically require 
the use of the silicone stabilizers defined by applicants' claims. However, Grace et al. 
does recite the need for these silicon assistant materials for their foam structure 
stabilizing effect and WO-'497 discloses the particular use of stabilizers of applicants' 
invention, such as Silicone L-620 (see page 19, Table 1 1 , as well as, the entire 
document), for the purpose of making acceptable melamine particle containing flexible 
polyurethane foams. Accordingly, it would have been obvious for one having ordinary 
skill in the art to have employed the stabilizers of WO-'497 as the silicone foam 
stabilizing component employed in the preparations of Grace et al. for the purpose of 
providing their foam structure stabilizing effect in the preparations of Grace et al. in 
order to arrive at the products of applicants' claims with the expectation of success in 
the absence of a showing of new or unexpected results. 

Applicant's arguments with respect to claims 1-3 and 6-9 have been considered 
but are moot in view of the new ground(s) of rejection. 



quirj j l\n i or earlier communications from the examiner should be directed to John 

Cooney whose telephone number is 571-272-1070. The examiner can normally be reached on M-F from 9 to 6. 
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if attempts 10 reach the examiner by telephone are unsuccessful, the examiner's super> sc J; m Seidteck can be 
reachedon 571-272-1078. The fax phone number for the organization whe-c „\> < • i jned is 571-273- 

8300. 

r i r Fai n may be obtai om the niA^ iion Retrieval 

ay be obtained from either Private PAIR or Public PAIR. Status 
informations ji j < i iw > - 1'- 1 °A F uni» -or more infoimation about the PAIR system, see 

hit i isoto.gov . Should you have questions on access to the Private PAIR system, contact the Electronic Business 

Center (EBC) at 866-217-9197 (toll-free). 



/John Cooney/ 

Primary Examiner, Art Unit 1796 
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